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Tax Residency

Criteria for tax residency of individuals varies from country to country and 
can include tests such as:
• Number of days physically spent in a country in a given year
• Accumulate number of days over a number of years
• Citizenship/nationality

Tax residency for companies may include:
• Incorporation test
• Management and control test
• Effective management and control



OECD – tie breaker test for individuals

If an individual is a resident of both Contracting States, then his status shall be 
determined as follows (commonly known as tie breaker test): 

a) he shall be deemed to be a resident only of the State in which he has a permanent 
home available to him; if he has a permanent home available to him in both 
States, he shall be deemed to be a resident only of the State with which his 
personal and economic relations are closer (centre of vital interests); 

b) if the State in which he has his centre of vital interests cannot be determined, or if 
he has not a permanent home available to him in either State, he shall be deemed 
to be a resident only of the State in which he has an habitual abode; 

c) if he has an habitual abode in both States or in neither of them, he shall be deemed 
to be a resident only of the State of which he is a national; 

d) if he is a national of both States or of neither of them, the competent authorities of 
the Contracting States shall settle the question by mutual agreement. 



Tax Residency - Example

Example:
• Individual stays 100 days in Montenegro, 90 days in Cyprus, and the remaining 175 

days in Greece
• Has house in both Cyprus and Montenegro
• Earns income as a director of a Cyprus company and also earns business income in 

Montenegro
• Has dual residency in Cyprus and Montenegro
• Has no family

Answer
• Under the new tax residency rules this individual will be a Cyprus tax resident
• Under Montenegro tax law this individuals is a Montenegro Tax resident

THEREFORE NEED TO GO TO TIE BREAKER RULE!!! - Contracting States shall settle the 
question by mutual agreement



OECD definitions

• CONVENTION  WITH RESPECT TO TAXES ON INCOME AND ON CAPITAL  of 
OECD defines that “resident of a Contracting State means any person who, 
under the laws of that State, is liable to tax therein by reason of his 
domicile, residence, place of management or any other criterion of a 
similar nature, and also includes that State and any political subdivision or 
local authority thereof. This term, however, does not include any person 
who is liable to tax in that State in respect only of income from sources in 
that State or capital situated therein. ”

• A person other than an individual is a resident of both Contracting States, 
then it shall be deemed to be a resident only of the State in which its place 
of effective management is situated. 



Domiciliation rules

• Domicile of origin – the origin a child acquired 
by law upon birth

• Domicile of choice – self acquired domicile



Domiciliation rules-Cyprus

• Non-doms (irrespective of tax 
residency) are exempt from special 
defense contribution (SDC) on 
dividends, interest and rental income

• A person not domiciled in Cyprus who during at 
least 17 out of the last 20 tax years has been a tax 
resident in Cyprus, will be considered as domiciled 
in Cyprus and become liable to SDC as from the 
18th year onwards



Domiciliation rules - UK

Non-doms do not pay UK tax on foreign income/gains if both of the below apply:
 They are less than GBP2.000
 They do not bring them into UK (e.g. not transferred to UK bank account)

If their income exceed GBP2.000 then this must be reported via self-assessment and 
they can either:
a) Pay UK tax on them
b) Claim the ‘remittance basis’

For those claiming  the remittance basis an annual charges is paid as follows:
• GBP30.000 for individuals who have been in the UK for at least 7 out of the 

previous 9 tax years
• GBP60.000 for at least 12 out of the previous 14 tax years
• GBP90.000 for at least 17 out of the previous 20 tax years



How to change tax residency

Individuals
• Consider residency criteria of the country of which 

you want to become tax resident (number of days or 
citizenship)

Companies
• Move management and control; or
• Incorporation test – consider winding up and 

opening in new jurisdiction and/or re-domiciliation



How to move management and control

• Majority of directors should reside in country of tax residency
• Decisions should be made in country of tax residency 

(consider residency of your outsourced advisor as he/she may 
be considered as the ‘mind’ and thus impact the management 
and control test

• Rubber stamping not adequate to pass effective management 
and control test – Substance of the company is essential

• Consider beneficial ownership of income to ensure taxing 
rights of the jurisdiction in which the company is a tax 
resident

A CHANGE IN TAX RESIDENCY OF THE INDIVIDUAL DIRECTORS 
LEADS IN MOST CASES TO CHANGE IN TAX RESIDENCY OF THE 
COMPANY



POTENTIAL FUTURE TAX POLICIES



 WHAT IS SUBSTANCE? It is a level of the genuine economic
activity of the corporate structure, consisting of physical,
statutory and economic substance.

Substance

Statutory 
substance

Economic 
substance

Physical 
substance



Substance - Details

• Do the directors receive any income?  
• Do the directors receive all necessary information to 

make decisions?
• Who opened the bank account and who is signatory 

of the bank account?
• Number and qualifications of the employees
• Language of documents signed

All of the above info is also requested as part of 
exchange of information procedures



Lack of substance may result in:

 not obtaining of the economic benefits of
the relevant double tax treaties (through the
limitation of benefits provision in the Treaty
or through domestic anti-avoidance
legislation)

Substance

 tax authorities challenging the corporate structure of the
group

 increase in the effective tax burden of the group



Considerations for changing tax residency 
Exit Tax

 Anti tax avoidance directive (ATAD) – Exit tax to be implemented by all member 
states as from 1 January 2020 (other ATAD measures to be implemented by 
1/1/2019)

 Exit tax is imposed on underlying gains arising on assets that an individual, 
company or PE transfers to another jurisdiction on migration of tax residence 
(move of directors may be subject to exit tax in certain jurisdictions e.g. UK)

Source: https://ec.europa.eu/

https://ec.europa.eu/


Considerations for changing tax residency 
Exit Tax

As per Article 5 of ATAD exit taxes come into play in the following four situations 
where a taxpayer moves assets with embedded unrealized gains out of the tax 
jurisdiction of a Member State:
 Transfer of assets from the head office in a Member State to a permanent 

establishment (PE) outside of such Member State;
 Transfer of assets from a PE in a Member  State to the head office or another 

permanent establishment outside of such Member State
 Transfer of tax residency (except for assets that continue to be allocated to a local 

PE); or
 Transfer of the business carried out by a PE

Exit tax payment may be deferred by payment in installments over 5 year if certain 
criteria are met, however interest may be charged in such a case

The above is limited for Benelux in a way as all three countries already have domestic 
rules foreseeing taxation of the difference between the fair market value and the tax 
value od the assets transferred upon an exit 



• Exit tax in the US on individuals is computed as if you 
all assets are sold on the day before the individual 
expatriates (net capital gains tax can be taxed as high 
as 23.8%)

Exit Tax in the United States

• Exit tax is applicable 
both for US citizens and 
long term residents 
(holders of green card 
visa)



Considerations for changing tax residency

Specific taxations
• Pensions received from past employment in 

other jurisdiction
• Taxes on income from immovable property in 

other jurisdiction
• Remittance tax



BEPS
BEPS Action Points include a number of Actions which relate directly or indirectly to 
tax residency

• Action Point 3 : CFC rules
• Action Point 6: Treaty Abuse
• Action Point 7: Preventing Artificial avoidance of PE Status
• Action Point 15: Multilateral Instrument



Exchange of information

• Specific requests under Article 26 of the OECD 
Model Tax convention

• Exchange of information agreements
• Mutual Administrative Assistance on Tax 

matters
• EU Directive on Administrative Cooperation in 

the Field of Taxation for EU Countries
• Common Reporting Standard (CRS)/Foreign 

Account Tax Compliance Act (FATCA)



Multilateral Instrument

What is the MLI?
“The MLI offers concrete solutions for governments to close the
gaps in existing international tax rules by transposing results
from the OECD/G20 BEPS Project into bilateral tax treaties
worldwide. The MLI modifies the application of thousands of
bilateral tax treaties concluded to eliminate double taxation. It
also implements agreed minimum standards to counter treaty
abuse and to improve dispute resolution mechanisms while
providing flexibility to accommodate specific tax treaty policies”.
(OECD)



Multilateral Instrument

• The PPT (principle purpose test) will apply to all treaties covered by the MLI
• The MLI modifies tax treaties that are covered tax agreement (i.e. agreement for 

the avoidance of double taxation that is in force between the parties to the MLI for 
which both parties have a made a notification that they wish to modify the 
agreement using the MLI)

• The MLI does not amend treaties like an amending protocol. It modifies treaties 
by sitting alongside them

• The MLI covers the treaty-related minimum standards that were agreed as part of 
the BEPS Package in November 2015

• It is likely that the first modifications to covered treaties will become effective I the 
course of 2018 

• Up to date signed by 71 countries (include some example here of countries 
depending on the audience of the conference) whilst another 6 jurisdictions have 
expressed their intent to sign the Convention.



CASE STUDIES



Greece/Germany court case

• Greek wife with child in Greece, German 
husband working in Germany

• In Greece tax returns are submitted on a 
‘couple basis’

• Since it was not possible to 
determine the center of vital 
interests – Personal 
relations in Greece but 
economic relations in 
Germany – the husband was 
considered to be a German 
tax resident due to his 
German nationality



Greece/Germany court case

Possible solution for cases similar to the Greek 
case:

DIVORCE!!



UK/Cyprus case

• Client of ours was taxed in Cyprus as a Cyprus tax 
resident who spent more than 183 days physically in 
Cyprus

• UK tax authorities requested log from the airlines for 
a 2010 to 2015 to determine how many days were 
spent in Cyprus

• Proof that he was not a 
Cyprus tax resident as a 
result of the above log 
was sent to our office



UK/Cyprus case
Extract from investigation:



Residency # Tax residency



Cyprus Incentives – Permanent 
Residence

 Can be obtained by investment in real estate with minimum market 
value of €300.000 plus VAT

 Proof of payment of the initial €200.000 (excluding VAT)
 Maintain deposit in Cyprus of €30.000 for minimum 3 year period 
 Clean criminal record
 Visit Cyprus at least once every two years
 No work in Cyprus 
 Not involved in any form of business in Cyprus
 Secured annual income from abroad (e.g. rents, interests, 

dividends)
 Applicant should not be on list of persons whose property is 

ordered to be frozen by the EU

Third country nationals who hold the permanent residence status and 
reside in Cyprus for at least seven years may apply for Citizenship



Cyprus Incentives – Citizenship 
by Investment

EUR 2 million investment in:
• Investment in real estate, land development and infrastructure projects
• Purchase or establishment or participation in Cypriot companies or 

businesses
• Investment in Alternative Investment Funds or financial assets of 

Cypriot companies or Cypriot organizations that are licensed by the 
Cyprus Securities and Exchange Commission (CySec) 

• Combination of the above mentioned investments

The investment may be sold after a period of three years provided that 
the investor maintains at least a property with a value of at least 
€500,000.

Applicant may also add dependents (criteria exist)

Applicant must have clean criminal record and name must not be 
included on list of person whose property is ordered to be frozen by the 
EU

Prior to citizenship must hold residence permit or immigration permit



Cyprus Incentives – Start Up Visa

• Introduced in February of 2017 and to be applied for two years during which 
150 residence permits are available to be issued

• Applicable for third country nationals interested in residing and investing in 
innovative businesses in Cyprus

Criteria
1. Access to €50.000 worth of capital
2. Innovative business/business plan
3. Principal offices and tax residency registered in Cyprus
4. Exercise of management and control of the companies from Cyprus
5. Founder must hold an undergraduate degree or an equivalent professional 

qualification
6. Very good knowledge of Greek and/or English

Options Available
1. Individual Startup VISA Plan and
2. Team (or Group) Startup VISA plan (up to five members)



Cyprus Citizenship



Cyprus Citizenship



Find us online

www.eurofast.eu

http://www.eurofast.eu


Thank you!


